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THE MUSLIM LEGAL NETWORK 
 
The Muslim Legal Network (MLN) is an Australian based legal practitioner and law student 
association. It was formed in Victoria in 2008, under the auspices of the Islamic Council of 
Victoria. MLN has been created for all Australian Muslim lawyers and Muslim law students 
to engage with the wider community of lawyers, the legal profession, the Muslim Ummah 
and our Australian community. 
 
MLN strives towards protecting the civil liberties and human rights of all Muslims living in 
Australia. Through the MLN, a framework has been created in which Muslim lawyers, law 
students and those striving for a vocation in the law can associate and provide mentoring 
and support with regards to their legal careers. 
 
Furthermore, MLN works diligently towards building a better understanding of the Islamic 
faith within the wider Australian community through the development of various bodies, 
projects and dialogue as well as providing assistance to Muslims and other Muslim 
organisations. 
 
For more information please visit our Facebook site at: 
http://www.facebook.com/home.php?#%21/group.php?gid=32731009622&ref=ts 
 
If you would like to contact the Muslim Legal Network, send us an email at: 
Muslim.Legal.Network@gmail.com 
 
Information Sheet: 
 
The purpose of this information sheet is to better educate the community about of the social 
and legal debate over the religious face covering, such as a niqab or burka, and the calls for 
it to banned. The MLN has sought to compile some of the key arguments currently framing 
the debate on the status of religious face coverings in Australia in order to inform Muslims 
within an Australian socio-legal context. The paper can be used as a source of information 
for those wishing to examine the issue more closely. This information sheet is not intended 
to be an opinion article nor does it represent the views of any member of MLN.  
 
While the common term used in this debate within the media is the burka, this paper will 
refer to ‘religious face covering’ or ‘face covering’ as the issue often includes the niqab and 
other forms of face coverings. Furthermore, the legal terminology used in other cases 
around the world, does not specifically use the term burka.  
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ARGUMENTS IN FAVOUR OF NOT BANNING THE FACE COVERING 
 
Human Rights 
 
Australia prides itself as a nation which respects rights and freedoms of individuals and 
these values are manifest within Australia’s Constitution and laws. By restricting or dictating 
what a woman can and cannot reasonably wear is contradictory to the very values Australia 
upholds. By banning a Muslim woman from wearing a face covering, particularly as part of 
her established religious observance, is essentially depriving her of her freedom to dress as 
she pleases. Indeed, this is a direct contravention of religious freedom; a basic right of all 
humans. 
 
The need to see a person’s face 
 
Contrary to the argument which states that a person has the right to view someone’s face 
during interaction, there is no general demand to see someone’s face. For example, 
somebody covering half their face from the cold or somebody wearing a helmet is not 
compelled legally or socially to remove these things as a condition for interaction and 
communication in this society, except in a few circumstances such as wearing a bike helmet 
into a bank, which may constitute a security concern and lead to some restrictions. 
 
Coercion of Women to wear a face covering 
 
There are misconceptions that Muslim Women are coerced into covering their face, that the 
face covering is a symbol of patriarchy and that it represents isolating oneself from society. 
Although one can argue coercion may occur in some cases, the argument that this is the 
general condition in Australia lacks evidence and should not act as a source of authority to 
criminalise the practice. Generally, coercing someone to wear something is not a legal 
condition for banning the thing itself. 
 
Furthermore, if a woman is asked by her husband, for example, to wear a face covering, 
and she consents to this, a democratic society should respect the decisions of its citizens. If 
there are cases where illegal force or the threat of illegal force can be demonstrated, the law 
already prescribes sufficient powers to intervene. By banning the face covering, persons 
who practice it are being victimised. 
 
If the intention of a face covering ban is about the freedom of women, then other forms of 
dress can also be seen as oppressive too. Arguably, the sexualisation of women and girls, 
as well as men, by bearing their figures in public is degrading. Women in particular have 
fought hard over the last decades not to be discriminated against, either positively or 
negatively, because of their looks, rather than their merit or potential.  
 
Security concern 
 
Security is not a sufficient argument to place a general ban the face covering in public. If 
security does need to be a consideration in moderating or restricting some uses of dress, a 
policy can be introduced to mandate the removal of all objects which make identification 
difficult (e.g. sunglasses, helmets, burkas, etc) in places where that level of security is 
warranted, such as security points. Public space, generally, does not require this, and it 
would be highly impractical to consistently apply such a rule, given sunglasses, helmets, 
surgical masks, beanies, etc, are common and accepted forms of dress which can mask the 
face just like the religious face covering. 
 
Furthermore, while special circumstances such as customs checkpoints in international 
airports may require personal identification, there has been no call for removal of the face 
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covering by banks. Nor has there been any significant number of criminal incidents involving 
the face covering. If seeing the face is absolutely necessary, then the person can be 
requested to go to a private room and can uncover in front of female officers. This has been 
the case for many years without posing any problems or security concerns. Hence, an anti-
face covering law is not necessary, particularly on the grounds of security risks. 
 
Even in the event that security requires personal identification there are other ways to verify 
someone’s identity beyond uncovering the face. For example, techniques have been 
developed which make identification much easier such as using finger prints, DNA testing, 
eye scans, and police records.  
 
A distinction also needs to be made between public places and places with a security risk. 
Different places, such as airports, banks, parks, and shopping centres, will require varying 
levels of security. An anti-face covering bill does not clearly distinguish between these 
requirements and makes the generalisation that full face coverings should be banned in all 
public places. 
 
Many people in different situations cover their faces with masks, face painting, big glasses 
and hats, helmets, etc, but there is no report of them being told that their behaviour poses a 
security risk. However, a Muslim woman who chooses to cover face is specifically targeted 
as a security threat by some in society and the media, including some law makers. These 
protagonists also see Muslim women who wear face coverings as a person who needs 
liberating. Yet often these assertions are made without even knowing, consulting, or asking 
for the opinion of a Muslim woman who wears a face covering.  
 
It is often apparent that the security argument is used conveniently to support underlying 
emotive arguments about religious face coverings not being consistent with Australian 
values. Yet what these values are exactly is never clear or defined legally. What is more, 
often these arguments challenge the very tenets of Australian society, such as human rights 
and freedom of expression; which form the basis of Australia’s values.   
 
Another vital matter which needs pointing out is the fact that no Muslim woman who wears 
the face covering has conducted a crime in Australia. Yet, when a person abuses the use of 
the religious face covering then those sincerely wearing it become the victims by having the 
threat of their rights to dress as they please removed, or from the unwanted and often 
sensationalist attention this topic brings in the public debate. Banning the face covering in 
this instance is analogous with banning baseball bats in public, or wigs, just because they 
can be used by criminals in the process of carrying out a crime. 
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AUSTRALIA’S LEGAL SYSTEM IN REGARDS TO AN ANTI-FACE COVERING LAW 
 
Sovereignty of Parliament 
 
Parliament, as the sovereign law making body of Australia, has the power to legislate on 
any matter it see fits. In Australia’s democratic system a proposed law is scrutinised in both 
the Lower House and the Upper House of Parliament (where applicable to an Australian 
state or territory). A proposed law will not become legislation if a majority in either the lower 
or upper house do not support it.  
 
A citizen concerned with supporting or stifling a proposed or enacted law is entitled to try to 
effect government policy by directing their vote during an election to representatives in 
either house, discuss their concerns with their local elected representative, form a group to 
lobby against or for changes in policy and law, or try to influence representatives and 
citizens to support their views through various forms of media.  
 
Judicial Scrutiny 
 
If a proposed law in the form of a Bill becomes an Act of Parliament, then judicial scrutiny 
may be evoked by parliament or citizens to examine the constitutionality of such laws. In 
Victoria, the Charter of Human Rights and Responsibilities Act 2006 would be used to 
examine whether a proposed anti-face covering law would be consistent with the Charter. 
Victoria is the only state in Australia to have a Human Rights Charter enshrined into law. 
From a Federal perspective, the 
proposed anti-face covering law would be examined to see if it was contrary to the suite of 
anti-discrimination laws in Australia, as well as Australian’s international and human rights 
obligations (for example, the International Covenant on Civil and Political Rights – ICCPR – 
of which Australia is a signatory of). 
 
Legislative Option 
 
If a law is passed at the State level, another option open to those who are against an anti-
face covering law is to initiate a law at the Federal level which over rides the State Law. For 
example, a law passed at the Federal level enshrining the protection of religious attire will 
take precedence to state law. The state law would then be of no effect, if the High Court 
were triggered to determine the constitutionality of this matter. 
 
Another alternative if an anti-face covering law is passed is to seek a motion to repeal that 
law. That will need to be made within the procedures of the particular Parliament that made 
the anti-face covering law. 
 
Obligation to respect the law of the land 
 
Muslims living in Australia have an obligation under Islam to respect the laws of Australia. 
Scholars argue that in Islam the social contract stipulates that those who sign it respect the 
laws of the host country, learn its language and culture, participate in societal activities and 
invest in the country’s present and long-term well-being. In return, all those who fulfil their 
social contract are able to practice their religion freely while participating in mainstream 
society as full-fledged citizens with equal rights and responsibilities. 
 
Islam commands its followers to obey the laws of the land they live in, even if its rulers and 
dominant powers are from other religious traditions. Muslim jurists consider citizenship (or 
the granting of visa rights) to be a covenant (Ahd) held between the citizen (or visa holder) 
and the state; one which guarantees security (Aman) and peace (Sulh) in exchange for 
certain obligations, such as obeying the laws of the land. From this one can conclude that 
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covenants and/or contracts between Australia and its citizens of the Muslim faith are 
considered sacred and binding in Islam. Without the mutual fulfilment of these shared rights 
and obligations, society would dissolve into chaos, and rampant injustices would destroy the 
fabric of peaceful human co-existence, making it difficult for people to live together as 
contributing members of society. Secondly, Islamic formative principles demand that 
Muslims faithfully abide by the contracts and promises they make. 
 
The Qur’an commands the following in regard to contracts: 
 

"And fulfill every covenant. Verily, you will be held accountable with regard to the 
covenants." (Qur’an, 17:34) 
 
And Almighty God instructs believers: 
"O you who believe! Fully discharge (the obligations arising through) contracts." 
(Qur’an, 5:1) 
 
And those who are blessed in God’s sight are: 
"...those who truly care for their trusts (left by others in their care) and their 
covenants." (Qur’an, 23:8). 
 

Moreover, the Qur’an condemns those who break covenants, describing them as untrue to 
their faith: 
 

"It is not the case that every time they make a covenant, some party among them 
throws it aside. Nay! The truth is most of them believe not." (Qur’an, 2:100) 
 
The Prophet Muhammad (pbuh) described such hypocrites as follows:  
"When he/she enters into a covenant, he/she proves treacherous." (Bukhari). 

 
Contractual obligations as citizens 
 
Australian citizens and permanent residents enter into a contractual agreement with the 
Federal Government when they live in Australia. Muslims are obliged to keep their word as 
a religious principle; therefore the above oath becomes religiously binding upon them. Face 
coverings and those who wear them have many reasons for doing so, but if a law is passed 
to ban the face covering, then as an article of Islamic faith they are compelled to follow the 
law.  
 
ARGUMENT IN SUPPORT OF BANNING THE FACE COVERING 
 
Safety and Security 
 
Those who support religious face coverings must deal with security and safety 
considerations. Business owners have a right to exclude certain customers based on 
legitimate security concerns. There is also nothing in Islam which makes the wearing of a 
face covering a fundamental tenet of Islam. 
 
The religious face covering may impede vision when driving a motor vehicle. It would be 
contrary to road safety and the safety of the public to allow someone to drive with a limited 
field of vision. 
 
Liberal democracy 
 
Certain Muslim countries and regimes such as the Taliban impose the religious face 
covering regardless of religious belief. This includes non-Muslims who have to wear a face 



 

Muslim Legal Network | 66-68 Jeffcott Street West Melbourne Victoria Australia 3003 

 

6

covering irrespective of their beliefs. It is difficult to understand how those living in Western 
countries can say that it is oppressive to not be permitted to wear the religious face covering 
in public, yet it is permissible for all women to be compelled to wear the face covering in 
certain Muslim countries. If we expect others to follow the sovereign laws of these Muslim 
countries which make the wearing of the face covering mandatory, then we also have to 
respect the sovereign laws of liberal democracies – which means that if a law is passed to 
ban the wearing of face coverings, and until it is overturned or repealed, it must be followed. 
 
 

 
 


